STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
F. Mastellone & Sons, Inc.
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 11/30/70 - 8/31/73.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Determination by mail
upon F. Mastellone & Sons, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
follows:

F. Mastellone & Sons, Inc.
8609 18th Ave.
Brooklyn, NY 11214
and by depositing same enclosed in a postpaid properly addressed wrapper in a

(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein
and that the address set forth on said wrapper is the last known address of the

petitioner.

Sworn to before me this

l4th day of November, 1980. ’
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
F. Mastellone & Sons, Inc.
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 11/30/70 - 8/31/73.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
14th day of November, 1980, he served the within notice of Determination by mail
upon Howard Bernstein the representative of the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Mr. Howard Bernstein
2364 W. 13th Sst.
Brooklyn, NY 11223

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petitioner herein and that the address set forth on said wrapper is the last

known address of the representative of the itioner. ///

Y

Sworn to before me this
14th day of November, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

November 14, 1980

F. Mastellone & Sons, Inc.
8609 18th Ave.
Brooklyn, NY 11214

Gentlemen:

Please take notice of the Determination of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Howard Bernstein
2364 W. 13th St.
Brooklyn, NY 11223
Taxing Bureau's Representative
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In the Matter of the Applicatim

~°f :
F. MASTELIONE & SONS, INC. T DETERMINATION
for Revision of a Determination or for :

Refund of Sales and Use Taxes under Articles
28 and 29 of the Tax Law for the period :
Sepmer 1, 1970 through August 31, 1973.

Applicant, F. Mastellone & Sons, Inc., 8609-18th Avenue, Brooklyn, New York R
11214, filed an application far revision of a determination or for mfmﬂofmas
arﬂusetamsunderhrtic]eszaaxﬂwoftbemmﬁortbepaiod&pbmcl,
1970 through August 31, 1973 (File No. 10224). R R RS

A emall claims hearing was held before Judy M. Clark, Hearing Officer, at the
Officeaofﬂlesutemmsim M‘brld'ﬂr&hm, MYoﬂc, wm,m
" August 16, 1979 at 10:45 A.M. Appumtappearedbymmmuin Esq. The
Audit Division appeaved by Peter Crotty, Esq. (William Fox, Esq .,ofcmxue;),,
IR Mﬂmﬂnmmdemimibyﬂnmﬂitmﬁsimmlyreﬂm o
| Japplicant‘s sales tax Lisbility. "

| 1. On December 10, 1973, the Audit Division issued a Notice of nemtim S
and Demand for Paypent. of Sales and Use Taxes Dus against ¥. Mastelloos & Soos,
_Inc. for the period September 1, 1570 through August. 31, 1973 for sn,sz'z.:uax,

plwpamltiasmﬂintemst
AplimntpmﬁshedtheaboveNoticemJ&am:y?. 1974. |
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3. Applicant oparated a reta:.l grocery store in Brooklyn, New Ybrk.

"~ 4. The Audit Divisimmade numerous attmpts ho secure applicant's hoo!mm
records fartlmpurpoaeofeoxﬂ.\ctinganmﬁit. Applimntfailedtopn:videtl'xe
necessary records, butdidpmduoear’ederalmetaxretumfor 1971. m-mm:
Division based its determination on gross sales r@orted on applicant’a 19711136@1
tax retwn. Taxable saleswea:eest:uratedtobe 40 percmtofthegzmsnalu shovm
on the return. misneﬂndwasusedforﬂmmtiremﬂitpemiod, remltimi.nthe
 additional tax due of $11,927.34. : S

5. As a result of an informal ccnferm, it was agread that applicant wu\ﬂd
examine purchases for the months of February and August, 1974 to deterine & = '
taxable ratio. The schedules prepared by applicant 8 accountant and’the pu:cluse e
invoices were verified by the Audit Division and necessary corrections ‘made: - o
a&iition,taxablesamiﬂidxsalesvmeincludedinthermlts. momstt’uctedcash |
disbmsmtsmealsosmmtedmmpportofwtest. Baaedonthesw:nissim‘
| Of these records, the Audit Division recomputed the tax due to $5,488.40. The  °
Audit Division did not revise the Notice of DstemﬁnatimarﬂDemard | e

6. Applicantoffexedinboevidenceareermstn:ctionofpurchamforﬂu |
a\ﬂitpermdbasedforﬂxemstpartonqmentestﬁmtedtamblemrchasesto o
which a 22 percent markup was appl:.ad 2Applicant contended that this would reflectf
a more accurate tax liab:.lity Applicant did not offer gufficient doamtary L
evidence to substm'xtiata the egtimated taxable purchases or to verify the 22
percent markup.
CONCLUSIONS OF AW

A. That the sales tax determined by the Audit Division pursuant to its.
estimate did not properly reflect the applicant's sales tax liability; that the N
Notice of Determination and Demand for Payment of Sales and Use Taxes Due issued
against F. Mastellone & Sons, Inc. is reduced to $5,488.40 pursuant to F:l.ndjng of

Fact "5", supra.
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B. mattheapplicationofl“. Maste.l.lme&Som,Inc isgranhedboﬂxe |
extmtmdicatedincmclusion“h“above ﬂmhﬂitbivisimismrebydirwtedto
Mmﬁnglyﬂnbbﬁoeof%tmﬁmﬁmmﬂ%fw?mtofﬂal&mﬂ
Use Taxes Due issued December 10, 1973;arxitmt,esmeptassogranted,tlnappu—,

cation is in all other respects denied.

DATED: Albany, New York ‘ TAX ION
- NOV 1 41980 2::4 Tty 7
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